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and Independence? Re-evaluating the Use of Public
Authorities During Recessionary Times
By Jonathan D. Rosenbloom
Introduction
Over the past ninety years,
cities and states have increasingly shifted control and oversight over government services
from elected officials to quasiprivate entities, called “public
authorities.”1 Today, public
authorities perform thousands
of services previously provided
by state and local governments,
such as mass transit, economic
development and housing. In executing these services,
public authorities borrow more money than all of the cities and states combined,2 and in some states, such as New
York, they issue over 90% of the public debt.3
While public authorities are authorized to perform
public services, they are specifically organized around
a private sector model that includes a board of directors
and a hierarchy of officers. The most common justification for structuring public authorities around the private
sector model is that the model inherently achieves an
increase in efficiency and independence in the provision
of government services.4 Mimicking the private sector
model, it was thought, would make the provision of public services more “independent,” “outside and above politics,” “the very epitome of prudence, efficiency, economy”
and “free…from political interference, bureaucracy and
red tape.”5
Today, in the midst of a recession and the unfolding of
a massive public sector bailout of the private sector, can organizing public services around the private sector model
be justified on the grounds that it inherently increases efficiency and independence? This article sets out to examine
this question and begins in Part I by briefly summarizing
the origins of public authorities. It reviews the corruption and financial strain experienced by cities and states
during the early 1900s that compelled local governments
to look at contemporary operational and managerial
advancements in the private sector. In response, cities and
states structured public authorities around a private sector model that had assumed a mythical status of efficiency
and independence.
Part II reviews the same private sector model in light
of the current recession and bailout. It raises the question
of whether the private sector model, particularly as used
in public authorities, still paints a picture of independence
6

and efficiency. It considers the private sector model in
light of its contribution to or participation in allowing the
current financial crisis to transpire and the necessity of
public funds to support private sector entities through the
recession.
Finally, Part III discusses recent ideological and conceptual changes in the private sector that have challenged
the organization of the private sector model, as used in
public authorities. It presents a new and emerging model
that is responding to the recession. This model is no longer narrowly and solely focused on efficiency, as defined
by the financial bottom line, to the exclusion of other
concerns. Rather, it finds profitability and marketability
in accommodating environmentally friendly and socially
responsible initiatives.6 Part III questions whether this
new model or the ideological approach behind the model
is the new icon of efficiency and independence. Further, it
explores whether this model, or the principles behind this
model, should replace the private sector structure as used
for organizing public authorities and should be the basis
for providing public services. Just as financial difficulties,
corruption and changes in the private sector during the
turn of the twentieth century provoked the creation of
public authorities, should the recession, mismanagement
and changes in the private sector today provoke a re-evaluation of the use of private sector models in providing
public sector services?

I.

The Private Sector Model and the Creation of
Public Authorities

This Part briefly summarizes the economic difficulties
and corruption in the public sector around 1900, as well as
contemporary changes of governance in the private sector.
It considers the mythical status the private sector model
assumed, as the apex of efficiency and independence. Because local governments believed the private sector model
would help address deficits and corruption by increasing efficiency and independence, they organized public
authorities around this private sector model.
A.

Local Governments Face Fiscal and Ethical
Challenges During the Turn of the Century

In the early part of the nineteenth century, cities and
states, particularly in the North and Midwest, sought
to grow and implement large capital projects.7 With
the advent of the steam locomotive and the coming of
the Industrial Revolution, local governments borrowed
money for a variety of projects, including the construction
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of railroads and canals.8 Most cities and states were given
great leeway in borrowing, as regulations to check spending and borrowing were rare. As a result, cities and states
borrowed more money than ever, accumulating record
debts.9 Shortly after the Civil War, the southern states also
found themselves with record debts following a drop in
property values, residual costs from the Civil War and
damaged infrastructure, including prisons, bridges and
railroads.10
In addition to record debts, cities and states were
struggling with government mismanagement and corruption.11 For example, government officials often borrowed
money to finance construction of railroads and canals. The
railroad construction contracts were often granted to political allies or were issued hastily, as competition for the
railroads was fierce.12 When railroad barons abandoned
projects, cities and states were left with massive debt and
no railroad. There was a general outcry to amend state
constitutions to require voter approval before cities and
states could borrow money.13 “By 1870 the popular referendum [to approve local borrowing] had become a major
part of fiscal policy-making” in America,14 stabilizing
many state and municipal deficits.15 For example, New
York State’s debt in 1893 was almost gone.16
With the arrival of the Progressive Era in the late
nineteenth and early twentieth centuries came a call for
increased public services and economic development.
Cities and states were compelled to improve and expand
the distribution and number of services, straining the
economic stability of local governments.17 Putting further
stress on local budgets was a wave of municipal annexations, enlarging major metropolitan areas and increasing
their population four to sixty-five times.18
Along with an increase in services and serviced
areas came an increase in costs.19 With the constitutional
referendum requirement in place, cities and states found
it difficult to raise capital by borrowing, as the public
referendum requirement was often slow, expensive and
unsuccessful. With few alternatives, politicians looked to
the private sector for new and innovative managerial and
operational techniques.
B.

A New Private Sector Model Develops During the
Turn of the Century

Prior to the end of the nineteenth century, the typical
private sector model was characterized by an entrepreneur that served as the owner and the manager.20 It was
“the era of entrepreneurial or family capitalism” in which
the owner managed the business and was intricately
involved with the day-to-day operations.21
By the early twentieth century, the private sector
model characterized by joint ownership and management
had changed. As described in The Visible Hand: The Managerial Revolution in American Business by Alfred D. Chandler, Jr., a new private sector model emerged that was

characterized by a separation of ownership and management.22 Leading the charge, railroad companies devised
new management methodologies to respond to their
geographically vast and operationally complex functions.
They implemented the first widespread use of a complex
management system that operated independently from
ownership. The system consisted of a board of directors,
top-level managers (for example, chief executive officer
and chief financial officer) and a large number of salaried
and middle managers.23 The railroad companies also developed modern business accounting with sophisticated
financial, capital and cost accounting procedures.24
By the 1880s, the railroad innovations were standard
operating procedures and spread throughout the private
sector.25 As businesses continued to expand, ownership
became increasingly dispersed among shareholders.26
Often those holding an ownership interest had little or
no authority over management, while those in charge of
management were professional operators with no ownership in the business.27 The separation between management and ownership was designed, among other things,
to form an independent managerial body and to make
the private sector model more efficient in the delivery of
services or products.28
C.

Local Governments Adopt the Private Sector
Model to Address Public Sector Fiscal and Ethical
Challenges

Believing the managerial and operational changes
occurring in the private sector could make government
more efficient and independent, as they had done in the
private sector, state and city governments organized
public authorities around the private sector model.29
Because they were structured around the private sector
model, public authorities were thought to be “simply too
businesslike and efficient to fall prey to the corruption
and managerial disarray that infect[ed] less businesslike, less efficient, more ‘political’ units of traditional
government.”30
Just as the private sector model separated ownership
from management in the private sector, newly formed
public authorities were designed to separate the public’s
“ownership” over government services from management of those services.31 It was believed that separating
public services from the public and the political arena
would solve fiscal and ethical issues by making the provision of public services more efficient and independent.32
This belief relied heavily on two related principles: one,
that public authorities were more efficient because their
independence allowed them to avoid elected politics and
oversight by an elected body; and two, that they were
more efficient because they were not subjected to regulations applicable to state and city governments.
Lending support to the claim that they were more efficient and independent was the ability of public authorities to morph into a public or private entity depending on
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the circumstance.33 For example, on the one hand, public
authorities were able to issue tax-exempt bonds, which
only public entities were permitted to issue. On the other
hand, they were able to avoid many regulations applicable to state and city governments, such as civil service and
procurement laws, because they were considered private
entities.
Most importantly, public authorities were considered
private (i.e. independent from government) for purposes
of debt restrictions and limitations applicable to state and
city governments.34 The private sector structure allowed
them to avoid the voter referendum requirement and
borrow for capital projects without asking the voters.35
Thus, faced with rising costs and increased demand for
expanded services, state and city governments turned to
public authorities to borrow money.
By the 1960s public authorities were “financing, constructing, and managing public housing, bridges, tunnels,
roads, mass transit systems, university dormitories, sewer
systems, sport stadiums, parks, convention centers, bus
stations, landfills, and power plants” all over the country.36 Public authorities were being used for and becoming
“known as ‘borrowing machines’ whose uses were seemingly unlimited.”37
Because of the ease with which public authorities
could issue debt, they have grown faster than any other
public or quasi-public entity. They are second only to
the federal government in the amount of debt they have
issued and issue per year.38 The widespread use of public
authorities has led critics to refer to them as the “fourth
branch of government,”39 “phantom governments”40 and
“underground government[s].”41

II.

Efficiency, Independence and the Private
Sector Model in Recessionary Times

This Part reviews the economic difficulties experienced in the private sector today and whether those difficulties contradict the notion that the private sector model
is inherently more efficient and independent. It notes the
public’s changing perception of the private sector and an
increased skepticism that it is an example of efficiency
and independence. This Part concludes by questioning
whether using the private sector model to constitute public authorities can still be justified on the grounds that it is
more efficient and independent.
The enormous financial repercussions following
mismanagement and malfeasance in the private sector
are well documented.42 Whether attributable to subprime
loans, poor oversight, deregulation, greed, Ponzi schemes
or a host of other ailments,43 the private sector today
paints a very different picture from the model of efficiency
and independence idealized during the early twentieth
century and used to created public authorities.
As noted above, the private sector model, as constituted in public authorities, was designed to separate “owner8

ship” of public services from management of public services just as it had done in the private sector. For purposes
of borrowing, this separation made public authorities
independent from state and city governments because a
wide body of interested people (i.e., shareholders, elected
officials and voters) were not involved in the day-to-day
operations. By separating the voters and elected officials
from daily operations, public authorities were considered
independent and their bonds, therefore, were not backed by
state or city governments.
A closer look at the private sector model, as constituted in the private sector, reveals a structure quite dependent,
rather than independent, upon the public sector. In 2008
and 2009, many entities in the private sector and the financial system itself relied upon public funds to continue
to operate at great cost to the public.44 Early 2009 reports
indicated that the government was prepared to provide
more than $7.76 trillion in public funds to “rescue” a portion of the private sector.45 Part of that rescue plan included the public sector’s acquisition of an ownership interest
in numerous private entities and spending billions of
public funds to prop up entities, such as AIG and GM.46
Further, the public sector, in conjunction with dedicating
public funds, has taken an active role in management. The
President has appointed officers and board members to
private corporations,47 and Congress and the Administration are regularly overseeing and criticizing the day-today operations of private corporations.48
The government’s acquisition of an ownership interest and its active involvement in management in the
private sector is a move toward a rejoining of ownership
and management. The result of this concentration and
other actions to assist the private sector exhibit dependence upon public funding and resources and a joining of
management and ownership. The government’s actions
represent a reversion to the pre-twentieth century private
sector model where management and ownership were not
independent from one another.49 Combining management
and ownership is a move away from the mythical and
idealized independence of the early twentieth century
private sector model. If the private sector model is unable
to exhibit independence in the private sector, on what
grounds do public authorities rely to show that they are
achieving a justifiable independence in the public sector?
Similarly, the perception that the private sector model
is an operational and managerial icon of “efficiency”
has suffered during the current recession. Many of the
claimed “efficiencies” achieved in the private sector have
been revealed as shortcuts and run-arounds that have
contributed to the crisis. Richard Bitner, in Confessions of A
Subprime Lender: An Insider’s Tale of Greed, Fraud and Ignorance, paints a bleak picture of mortgage lending, only one
part of the private sector.50 He discusses how “efficiencies” were driven by greed, lack of financial control and
willful ignorance. In order to procure quick profits, lenders turned unqualified borrowers into new homeowners

NYSBA Government, Law and Policy Journal | Fall 2009 | Vol. 11 | No. 2

with reckless disregard for the results by abolishing many
oversight and accountability measures.

III.

Actions by entities in other areas of the private sector
further erode the perception that structuring around a private sector model is inherently efficient. Rating agencies,
which served as an important level of oversight, relied
on other rating agencies’ analyses and did not perform
their own analyses.51 This “was one of a series of shortcuts that undermined credit grades issued by S&P and
rival Moody’s Corp…. Flawed AAA ratings on mortgagebacked securities that turned to junk now lie at the root of
the world financial system’s biggest crisis since the Great
Depression.”52

This Part examines a new and emerging private sector
business model that has flourished in the wake of the recession and bailout. The new model adopts a more public
service-oriented strategy, focusing equally on profitability,
environmental friendliness and social responsibility. This
Part questions whether the new model is now the icon
of efficiency and independence, and whether it should
replace the antiquated private sector model that has been
used to create public authorities for the past ninety years.
If the private sector model is gravitating toward a new
organization and finding efficiency and independence
in an environmentally and socially conscious business
structure, should the provision of government services
follow?60

While there are disputes and extensive discussions
concerning the definition of “efficiency” for purposes of
determining the health of the private sector, by any of
those definitions, the $523.3 billion in bank writedowns
and losses stemming from the above shortcuts and leading to the “collapse or disappearance of Bear Stearns Co.
Inc., Lehman Brothers Holdings Inc. and Merrill Lynch &
Co,” cannot be considered efficient.53
Shortcuts, malfeasance and mismanagement were not
limited to mortgage lending. Ponzi schemes orchestrated
by Stanford Financial Group, Bernie Madoff, and Gordon
Brownoff also resulted in billions of losses for people
across the globe. Since the recession officially began in December 2007,54 actions by Wall Street executives continue
to hurt the private sector’s image as JPMorgan Chase,
AIG, and others continue to move forward with lavish
plans, even after taking billions in public funds.55
The list of companies and individuals involved with
the financial crisis appears to grow every day. As that list
grows, the public’s early twentieth century perception of
the private sector as an icon of efficiency and independence diminishes.56 One recent poll indicated that only
30% of Americans believed Wall Street executives could
make the right decisions to end the recession, while 75%
believed the President could.57 Further, investor confidence in the private sector continues to suffer as the recession unfolds.58 In the past year, billions of dollars have
shifted out of private sector entities and funds to public
sector bonds.59 Where the private sector was once held in
high esteem, it is now distrusted and often scorned.
With millions of people having lost jobs, homes and
retirement savings in the wake of actions in the private
sector, it is hard to blindly accept the claim that the private sector model is efficient, independent and one that
would serve the public good through public authorities.
In light of the loss of confidence in the private sector, the
public sector bailout of the private sector, the recession and
corresponding job losses, foreclosures and retirement
losses—can structuring public authorities around a private sector model still be justified on the grounds that the
model inherently increases efficiency and independence
in the provision of government services?

Restructuring the Private Sector Model and
Its Use as a Basis to Provide Public Services

During the early twentieth century, the mythical
private sector model epitomized as the height of efficiency
and independence was in sharp contrast to a government
that was considered listless and rife with corruption.
Today, the public’s perception of government and the
private sector have inverted. Where once the private sector was held in high esteem, the perception of the private
sector today fades with every new allegation of mismanagement, graft and corruption. Recent polls indicate not
only an increased faith in the public sector and its ability
to handle the economic recovery, but also a decreased
faith in the private sector to do so.61
Even before the recent economic turmoil, although
quick in response to it, a new private sector model reconceptualizing “efficiency” and the purpose of a forprofit business began to emerge.62 The focus of the new
and growing private sector model is no longer narrowly
and solely focused on “efficiency,” as defined by the financial bottom line to the exclusion of other concerns and
impacts. The new model finds efficiency, profitability and
marketability in accommodating environmentally friendly
and socially responsible initiatives.
Innovative entrepreneurs are shifting objectives and
adopting the new model, understanding that an expanding and powerful market is seeking socially responsible
and environmentally friendly products and processes.63
These entrepreneurs are not merely making their businesses or products “green,” but rather they are fundamentally changing the way they operate their businesses.
Every decision is made with the long-term social, environmental and financial impacts in mind. They create
long-term stakeholder value by embracing opportunities
and managing risks derived from economic, environmental and social developments. They argue that the new
model derives economic efficiency by, or at least achieves
economic efficiency in conjunction with, promoting
social and environmental initiatives.64 One recent study
highlighted the efficiency benefits of the new model,
finding that “in 16 of the 18 industries examined, companies recognized as [implementing the new model]…
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outperformed their industry peers over both a three- and
six-month period, and were well protected from value
erosion.”65
The new private sector model has assumed and continues to assume a variety of identities and forms, including “Triple Bottom Line,”66 “Corporate Social Responsibility,”67 “B Corporations,”68 “Hybrids”69 and others.
For each new identity and form, there are corresponding
criteria to guide private sector entities in achieving the
new model. Although distinct, the criteria cover common ground that includes: environmental performance
and monitoring; employee ownership and compensation; community involvement; production of beneficial
product or service and in a legal and beneficial manner;
charitable work; and transparency and accountability in
governance.70
In light of these changes in the private sector, can
government services once performed by public authorities also find efficiency and value in focusing on environmental, social and economic concerns?71 Criteria similar
to those set forth above are helping to redefine the private
sector model in the midst of, and partially in response to,
the economic downturn. It seems it would be prudent for
cities and states to consider following a related path and
re-evaluate the use of the old private sector model used
to organize public authorities. Cities and states could
consider what, if any, benefits can be gleaned from the
ideological approach used to develop the new private sector model. Cities and states have an opportunity to delve
deeper into understanding the current changing of consciousness in the private sector and how this change may
be a positive force for the provision of public services.
The current private sector model structuring public
authorities was primarily justified on an economic basis,
particularly as it related to public authorities’ borrowing
practices. In addition to economic benefits, the new private sector model and the ideological approach adopted
by it find value in environmental and societal benefits.
Cities and states are in a position to question whether
using the old model is efficient and independent, and
whether the new model is now the icon of efficiency and
should serve as the basis for providing public services.
The new and emerging private sector model offers
cities and states with a new method for providing public
services. The ideological concepts behind the new model
provide governments with a set of criteria and benchmarks for providing public services in an efficient manner,
as defined by the new model. Instead of providing public
services through an entity formed by copying structural
elements in the private sector such as a board of directors
and hierarchy of officers, cities and states could provide
public services based on ideals and concepts in the new
model that we, as a society, value.
Where the provision of public services and the organization of public authorities were built around a myth
10

of efficiency and independence rooted in an antiquated
private sector model, state and city governments can shift
focus to concentrate on the environmental, social and
financial impacts of the services. For example, instead of
designing public authorities to avoid regulations that are
often promoting the environment (for example, local zoning laws) or the community (for example, local procurement or living wage laws), a new public model would
incorporate environmental and community initiatives into
its overall strategy. Similarly, instead of designing public
authorities to separate voters and elected officials from the
provision of public services, the new private sector model
would focus on inclusion, community building and social
responsibility in providing those services. Rather than
having thousands of public authorities operating clandestinely with thousands of distinct geographical jurisdictions, input from voters and elected officials would be
encouraged. At the very least, voter participation would
educate people on which public services are provided
and by which entity. It would also incorporate a level of
oversight and accountability directly into the new public
model. That oversight, as required in the private sector
model, would focus not only on the financial impact, but
also on the social and environmental impacts.
The ideals embraced by the new private sector model
are consistent with our ideals for a public entity. In light of
the changes in the private sector, cities and states should
explore whether the provision of public services that
considers the ideological changes in the new private sector model will be beneficial and will achieve the goals of
efficiency and independence.

Conclusion
Public authorities were born out of financial crisis and
corruption. Governments witnessed advancements in the
private sector and sought to capitalize on them. We are
experiencing an analogous situation today. In the midst
of a recession, a new private sector model is emerging.
By combining public sector services with revised private
sector motives, cities and states can seek to maximize
on both, resulting in positive economic, environmental
and social benefits to cities, business and citizens. Local
governments stand to benefit from efficiencies, as defined
by the new model, and from environmental and health
benefits, stressed by the new model.
The changing of consciousness in the private sector questions the continued use of public authorities, as
currently constituted, and whether they achieve their
stated purpose of efficiency and independence. In light
of the current fiscal crisis, do we require more than past
precedents to justify the continued use of public authorities? It would truly be a reversal of fortunes if the private
sector gravitated toward an environmentally and socially
conscious model, while the public sector and government
services held steadfast to an antiquated, separated private
sector model.
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