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Efforts to more closely regulate public authorities 
have had a long history, as well.7 The most comprehensive 
legislative effort was the PAA Act, which was enacted 
after a series of private and public corporate scandals 
and irregularities that came to light in the early part of 
the decade. In the private sector, in late 2001 and early 
2002, there was the collapse of Enron, which was followed 
closely by the demise of other corporations like World-
Com and Tyco. The federal government’s response was 
the Sarbanes-Oxley Act, which sought to rectify at least 
some of the problems that led to these corporate down-
falls by enhancing regulatory oversight, corporate dis-
closure and corporate governance standards for publicly 
held companies.8

“This article concludes that the best 
approach to interpreting these and other 
problematic provisions in the act is a ‘rule 
of reason’ approach that emphasizes 
legislative intent over literal interpretations 
that would yield unreasonable or irrational 
results.”

Thereafter, in New York State, investigations by the 
State Legislature and Comptroller revealed a variety of 
irregular practices by some of New York’s public au-
thorities, most notably the attempted sale by the Canal 
Corporation (a subsidiary of the Thruway Authority) of 
development rights to the Erie Canal corridor for $30,000.9 
The state’s initial response was essentially two-fold. 
Legislatively, several bills aimed at increasing the state’s 
regulatory control over public authorities were introduced 
in the State Legislature in 2004. The most comprehensive 
of these bills was the proposed Public Authorities Reform 
Act of 2004, which was developed by the State Comptrol-
ler and Attorney General. This proposed act would have 
directly regulated state authorities in areas such as debt is-
suance, corporate governance, lobbying and procurement, 
leaving the Temporary Commission on Public Authority 
Reform (to be established by the proposed act) to provide 
recommendations regarding entities with local, interstate 
or international jurisdiction.10 That same year, the Gov-
ernor appointed the Public Authority Governance Advi-
sory Committee chaired by Ira Millstein (the “Millstein 
Committee”)11 to develop a set of “Model Governance 
Principles” for state public authorities, which attempted 

The Public Authorities 
Accountability Act of 2005 (the 
“PAA Act”)1 was signed into 
law by the Governor four years 
ago. Since then, not much has 
surfaced on how to interpret 
and apply the act, which most 
would agree can be vague or 
even hopelessly ambiguous 
in many respects. There has 
been no case law or law review 
articles addressing the PAA Act, 
and there is little guidance (au-
thoritative or otherwise) to assist those subject, or poten-
tially subject, to the act.

This article does not purport to be a comprehensive 
interpretative guide to the PAA Act. Through the use of a 
few examples, however, it does attempt to provide (pri-
marily for local authorities) a framework for navigating 
some of the more challenging provisions of the act. The 
areas of the PAA Act addressed herein are: (1) which enti-
ties (specifi cally, not-for-profi t corporations) fall within 
the defi nition of “local authority”; (2) the proper scope of 
the PAA Act given the inconsistent use of terminology; 
and (3) the contours of the board member independence 
requirement. This article concludes that the best approach 
to interpreting these and other problematic provisions in 
the act is a “rule of reason” approach that emphasizes leg-
islative intent over literal interpretations that would yield 
unreasonable or irrational results. 

Background
Public authorities have existed in New York State 

since the Port of New York Authority (now the Port Au-
thority of New York and New Jersey) was created almost 
90 years ago.2 Since that time, numerous authorities have 
been established to, inter alia, fi nance the construction and 
maintenance of transportation projects (such as bridges 
and roads) and other public facilities (such as schools, 
hospitals and housing developments).3 Estimates of the 
number of authorities in existence today in New York 
State range from less than 3004 to more than 1,000.5 As 
observed by a commission appointed by the Governor 
in 2005 to assess the need for public authority reform,        
“[t]he historical expansion in the number and importance 
of public authorities paralleled the growth in size and 
complexity of government.”6 
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in such a way that literal interpretation could result in a 
‘skewed and inartful interlock,’ the court will ‘approach 
the statute’s provisions sequentially and give the stat-
ute a sensible and practical over-all construction, which 
is consistent with and furthers its scheme and purpose 
and which harmonizes all its interlocking provisions.’”20 
Statutes should be read “so as to avoid an unreasonable or 
absurd application of the law.”21 “While some statutes are 
so clear as to foreclose courts from construing or interpret-
ing them, in an appropriate case the courts may depart 
from a too literal reading of the statute when such a read-
ing destroys the meaning, intention, purpose or benefi cial 
end for which the statute was designed.”22

What follows is an application of these principles to 
selected areas of the PAA Act. They are not the only areas 
of ambiguity in the act, nor are they necessarily the most 
important, but they highlight some of the PAA Act inter-
pretation obstacles that face local authorities and provide 
a framework for applying the act as a whole. 

Defi ning Local Authority

The fi rst, and arguably the most challenging, issue 
a would-be local authority must confront is whether the 
act even applies to it. Obviously this inquiry is critical 
because a determination that the PAA Act applies requires 
the entity to undertake obligations that range from bur-
densome reporting requirements to a potential alteration 
of the entity’s board structure or even the way the entity 
is permitted to do business.

The PAA Act defi nes a local authority as:

(a) a public authority or public benefi t 
corporation created by or existing under 
this chapter or any other law of the state 
of New York whose members do not 
hold a civil offi ce of the state, are not ap-
pointed by the governor or are appointed 
by the governor specifi cally upon the 
recommendation of the local government 
or governments; (b) a not-for-profi t cor-
poration affi liated with, sponsored by, or 
created by a county, city, town or village 
government; (c) a local industrial devel-
opmental agency or authority or other 
local public benefi t corporation; or (d) an 
affi liate of such local authority.23

Paragraphs (a) and (c) typically don’t present any 
interpretation problems. The authorities described in 
these provisions are (or are closer to) what one might 
call “classic public authorities,” like the New York City 
Health and Hospitals Corporation and the New York 
City School Construction Authority. The primary inter-
pretation problem lies in paragraph (b), which on its face 
broadly includes any not-for-profi t corporation as long as 
it is “affi liated with, sponsored by, or created by” a local 
government.24

to incorporate elements of the Sarbanes-Oxley Act and 
other best practices standards. In its June 2004 report, the 
committee set forth its recommendations, many of which 
were subsequently incorporated into the PAA Act (at least 
in concept).12

The following year, the bill that eventually would 
become the PAA Act (Governor’s Program Bill #90—
S.5927)13 was introduced. Though S.5927, which primar-
ily amended the Public Authorities Law, included some 
of the concepts contained in the Sarbanes-Oxley Act and 
the Public Authorities Reform Act of 2004 (which was 
not reintroduced in 2005), it refl ected more of the work 
of the Millstein Committee. Unfortunately, S.5927 had 
the appearance of a bill that was hastily drafted and/
or pieced together from separately drafted sections. The 
bill contained, and now the PAA Act contains, numer-
ous inconsistent and vague provisions, as well as other 
carelessly worded provisions that create confusion where 
there should have been more clarity. 

Despite the bill’s fl aws, S.5927 was passed by the Leg-
islature on June 24, 2005 and signed into law as the PAA 
Act by the Governor on January 13, 2006.14

PAA Act Interpretation for Local Authorities
As noted, the PAA Act was not artfully drafted, which 

can present signifi cant challenges for local authorities 
seeking to determine whether the act applies to them and, 
if so, the scope and nature of their compliance. Exacerbat-
ing these interpretation issues is the further problem that 
many of the traditional tools of statutory construction 
are not available for directly deciphering the meaning 
or legislative intent of many of the act’s provisions. For 
example, in some instances, the plain meaning of words 
cannot be used because the resulting interpretation would 
be inconsistent with other provisions of the act or what 
appears to be the overall purpose of the act, or would be 
plainly absurd. In addition, the legislative history of the 
act is generally unhelpful. The Introducer’s Memorandum 
in Support for S.5927 (the “Introducer’s Memo”) does not 
discuss the bill in detail,15 and the available Assembly and 
Senate debate transcripts are not illuminating either.16 Al-
though the Introducer’s Memo asserts that the bill would 
represent an enactment of the Millstein Committee’s 
“Model Governance Principles,” the Millstein Commit-
tee’s recommendations and analysis are not always help-
ful. Moreover, a comparison between the PAA Act and 
the committee’s principles reveals that the two diverge in 
signifi cant areas.17

Under these circumstances, the primary guiding 
principle for interpreting the PAA Act should be a rule 
of reason that is, as best as can be determined, consistent 
with legislative intent in passing the bill.18 As courts have 
advised, the primary consideration in interpreting statutes 
is to ascertain and give effect to the intention of the Legis-
lature.19 “When several provisions of a statute are drafted 
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The “sponsored by” aspect of Public Authorities Law 
§ 2(2) might be the most problematic inquiry of the local 
authority assessment. The American Heritage Dictionary 
of the English Language defi nes “sponsor” as including 
“[o]ne that fi nances a project or an event carried out by 
another person or group.”31 This “plain meaning” would 
include not-for-profi t corporations that contract with local 
governments (as previously noted), as well as other enti-
ties, such as cultural institutions, that receive grants from 
the locality to subsidize their operations and programs. In 
this instance, however, the dictionary defi nition of spon-
sorship should not exclusively control.32 Though evidence 
of the Legislature’s intent is slim in this area, it seems 
doubtful that the State Legislature intended the PAA Act 
to invade the arm’s-length contracting process or to apply 
to independent entities merely because they receive gov-
ernment grants. Given the overall intent of the PAA Act 
to regulate those entities that act as an arm of (or at least 
on behalf of) state and local governments,33 a workable 
defi nition of “sponsored by” probably should take into 
account programmatic control as well as funding. Such a 
defi nition would include entities that issue debt for local 
government purposes and those that are at least primarily 
supported by the local government and use such support 
to further programs controlled by the local government. 
More autonomous entities, such as not-for-profi t corpora-
tions that expend government funds pursuant to competi-
tively procured contracts or pursuant to arrangements 
that give them programmatic and administrative control 
over their own activities, would be excluded.

As with the other two criteria, “created by” on its face 
can be overly broad in light of the purposes of the PAA 
Act, since it is entirely possible for a local government to 
create a not-for-profi t corporation only to relinquish con-
trol over it at a later date. One way this can happen is for 
a local government, as accommodation to a private party, 
to perform the legal requirements necessary for incorpo-
ration (including acting as the corporation’s incorporator 
and/or initial directors), then subsequently turn over 
legal control of the entity to such party.34 Another is where 
a not-for-profi t corporation created and controlled by a 
local government becomes independent over a period 
of time because of changes in government policy or for 
other reasons.35 It seems doubtful that the PAA Act was 
intended to cover such entities that have no connection to 
a local government other than the mere fact of creation. 
Although the PAA Act and its legislative history provide 
no direct guidance here, the other state and local authori-
ties described in Public Authorities Law § 2 that include 
an element of creation are “public authorit[ies] and public 
benefi t corporation[s] created by or existing under this 
chapter or any other law of the state of New York,” which 
suggests that legislation or some other offi cial policy 
declaration might be an appropriate prerequisite. If this 
is the case, then it could be argued that a local law, rule or 
regulation authorizing the corporation’s creation would 

At fi rst glance, it would appear as though Public Au-
thorities Law § 2(2)(b) encompasses not-for-profi t corpo-
rations ranging from a locally controlled economic devel-
opment corporation (such as the New York City Economic 
Development Corporation) to a private not-for-profi t 
corporation that receives contractual or grant funds from 
a local government. Whereas it seems clear that munici-
pally created, controlled and funded local development 
corporations should be subject to the PAA Act, it at least 
intuitively seems inappropriate to subject (say) a munici-
pal contractor to the full scope of the act simply because 
it is, in whole or in part, “sponsored by” the municipality 
as a result of receiving contract payments. If a distinction 
between the two is appropriate, and it is hard to argue 
that it is not, the question is where along the continuum 
should the line be drawn?

Although there is scant authority to guide localities on 
the meaning of this provision, what little there is suggests 
that the targeted entities were those that manage public 
projects, issue debt, or otherwise engage in economic de-
velopment activities on behalf of the locality. In its report, 
the Millstein Committee indicated that public authori-
ties are those “created to undertake specifi c purposes to 
serve the public” and those whose “activities cover a wide 
spectrum of public projects and initiatives, from building 
infrastructure to developing and maintaining the State’s 
waterways to fi nancing debt.”25 Similar statements can be 
found in the State Comptroller’s reports on public author-
ities,26 as well as the Introducer’s Memo.27 With this scant 
authority in mind, the three criteria set forth in Public Au-
thorities Law § 2(2)—namely, “affi liated with, sponsored 
by, or created by”—will be looked at seriatim.

The PAA Act defi nes “affi liated with” as “a corporate 
body having substantially the same ownership or con-
trol as another corporate body.”28 The question remains, 
however, what constitutes suffi cient “ownership or con-
trol” by a local government to bring an entity within this 
defi nition? Arguments ranging from mere appointment 
authority by a local elected offi cial to the type of corporate 
domination necessary to pierce the corporate veil could be 
made.29 Neither extreme seems appropriate. The day-to-
day operations of a not-for-profi t corporation cannot be 
said to be controlled by a local offi cial where the board 
members are appointed for a term of years and cannot be 
removed at will by the offi cial, and the “complete domi-
nation” necessary to impose corporate liability would 
seem to be too strict a test. A more reasonable approach 
would take into account appointment authority, but 
would additionally require that a majority of the board be 
appointed by one or more local government offi cials and 
serve at the pleasure of such offi cial(s). Such a test would 
serve to include those entities that are truly controlled 
by the local government, as the PAA Act requires,30 but 
would exclude those that are free to manage their affairs 
without government interference.
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ner in other subdivisions of that section. Because there ap-
pears to be no reason to create a separate (sub)category of 
public authorities for these isolated sections, one should 
assume “state and local authority” was intended.43

Provisions of the PAA Act that refer to a “local au-
thority heretofore or hereafter continued or created by 
this chapter or any other chapter of the laws of the state 
of New York” were included in the initial version of the 
PAA Act (S.5642), so their inclusion in the fi nal version of 
the PAA Act was not the result of the redrafting that took 
place in June 2005. Rather, the drafters apparently thought 
in these instances—namely, those contained in PAA Act 
§§ 15-17 (relating to annual reports, budget reports and 
independent audits, respectively)—the language was an 
appropriate technical change to conform the provisions to 
their state authority counterparts, which in part were al-
ready included in state law. Although the wisdom of these 
“technical changes” is debatable, “local authority hereto-
fore or hereafter continued or created by this chapter or 
any other chapter of the laws of the state of New York” 
likely should be construed to mean “local authority” as 
that term is defi ned in Public Authorities Law § 2(2).44 
Both terms are used seemingly interchangeably in the 
sections in question,45 and these sections relate to other 
provisions applicable to “local authorities.”46

The foregoing should not lead one to conclude that 
all references to “public authority” in the Public Authori-
ties Law must be construed to include local authorities as 
defi ned by Public Authorities Law § 2(2). Although the 
Introducer’s Memo states that section 2 of the PAA Act 
“would amend section 2 of the Public Authorities Law to 
defi ne public authorities for the purposes of the Public 
Authorities Law to include State and local authorities,”47 
the provision in fact defi nes “local authority” and “state 
authority,” not “public authority.” There does not appear 
to be any other indication that the drafters (let alone the 
Legislature) contemplated that Public Authorities Law § 
2(2) would have such broad application. One would think 
that there should be more legislative clarity before blindly 
imposing an entire chapter on entities not previously sub-
ject to such regulation.48 

Board Member Independence

Another ambiguous area of the PAA Act relates to the 
concept of board member independence. The two aspects 
of the PAA Act that require “independent” board mem-
bers are the PAA Act’s mandatory committee provisions,49 
and the provision that requires board independence.50

With respect to the latter, the PAA Act provides:

Except for members who serve as mem-
bers by virtue of holding a civil offi ce of 
the state, the majority of the remaining 
members of the governing body of every 
state or local authority shall be indepen-
dent members…For the purposes of this 

be necessary before it would be considered “created by” a 
local government.

In sum, if the above criteria were to be applied, those 
entities that the Legislature appears to have been con-
cerned with when it passed the PAA Act—namely, not-
for-profi t corporations established for economic develop-
ment and other local public purposes—would be included 
within the scope of the PAA Act. Excluded would be 
entities like local libraries and similar fund-raising entities 
that have decision-making autonomy.36

Scope of Local Authority Compliance

After a local authority determines that it should be 
classifi ed as such, there still remains the question of the 
extent to which the PAA Act (or even the Public Authori-
ties Law as a whole) applies to the authority. Of course, in 
instances where the act differentiates between state and 
local authorities, the portion of the act the local authority 
must comply with is clear. However, in at least two areas, 
the PAA Act creates interpretation problems: (1) where 
the PAA Act refers to “public authority” rather than “local 
authority” or “state authority,” and (2) where the PAA 
Act refers to a “local authority heretofore or hereafter 
continued or created by this chapter or any other chapter 
of the laws of the state of New York” rather than just “lo-
cal authority.” Upon closer examination, however, these 
defi nitional inconsistencies appear to be the result of care-
less drafting and should not affect application of the PAA 
Act to local authorities (except where such authorities are 
otherwise excluded). Again, the guiding principle should 
be what appears to be the Legislature’s intent rather than 
the mere fact that different terminology was used.37 

Where the PAA Act refers to “public authority” 
(which the act does not defi ne) rather than “local au-
thority” and/or “state authority” (which are the proper, 
defi ned terms), the errors likely were the result of: (1) 
hasty, last-minute drafting and/or the wholesale inclu-
sion of new sections without proper conforming edits; or 
(2) simply careless initial drafting that went uncorrected. 
Most of the problematic provisions arguably belong in the 
fi rst group. These provisions—namely those contained 
in PAA Act §§ 20 (relating to property dispositions), 27 
(relating to the Authority Budget Offi ce)38 and 28 (relating 
to the Offi ce of the State Inspector General)—were added 
to Governor’s Program Bill #69 (S.5642) in June 2005 to 
create Governor’s Program Bill #90 (S.5927).39 In these in-
stances there are indications in the PAA Act that the intent 
of the drafters was to apply §§ 20 and 27 to state and local 
authorities despite the incorrect use of terminology.40 Both 
PAA Act §§ 20 and 27 include an isolated reference to Pub-
lic Authorities Law § 2,41 as well as references that appear 
to complement (albeit imperfectly) local authority report-
ing requirements.42 The scattered provisions in the second 
group include Public Authorities Law § 2824(2)-(3). Here, 
“public authority” seems to be used as shorthand for state 
and local authority, which are not generalized in this man-
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Finally, even if local ex offi cios are excluded from 
the board membership assessment, further construction 
problems potentially exist in Public Authorities Law § 
2825(2)(a)-(b)54 for: (1) local offi cials who do not serve 
ex offi cio, and (2) mandatory committee members who 
are local offi cials (whether or not they serve ex offi cio). 
Both paragraphs (a) and (b) of Public Authorities Law § 
2825(2) conceivably could prevent local offi cials from be-
ing considered independent (thereby disqualifying them 
from service on the required committees and potentially 
disqualifying them from service on local authority boards) 
because the local government could be construed to be an 
affi liate of the local authority55 and/or local governments 
occasionally are reimbursed in excess of $15,000 for ser-
vices their employees perform for local authorities. There 
are, however, several reasons why such a construction 
would be unreasonable and that these provisions should 
be construed in accordance with their likely purpose—
namely, to regulate such relationships that involve private 
entities: (1) use of the word “executive,” rather than “pub-
lic offi cial” or “public offi cer” (as used in Public Authori-
ties Law § 2825(1)), is consistent with confi ning the regu-
lation to such entities; (2) Public Authorities Law § 2825(1) 
contains a caveat that indicates that public offi cers should 
not be ineligible for local authority board membership by 
reason of their public offi ce; and (3) most importantly—
and possibly the impetus behind the modifi cation to Pub-
lic Authorities Law § 2825(1)—the Millstein Committee 
in its 2004 report expressly recognized that employment 
with the state or local government should not be a basis 
for declaring a board member non-independent.56

In sum, as the discussion in the two preceding para-
graphs highlights, local authorities act at the behest of 
local governments and, therefore, it makes sense to ensure 
that they remain accountable thereto. It would be unrea-
sonable to permit (or in some cases require) a local gov-
ernment to establish a local authority to carry out a public 
project only to require that government to relinquish con-
trol to “independent” individuals. Any interpretation of 
the independence requirement of Public Authorities Law 
§ 2825 should not lose sight of this “political realit[y].”57

Conclusion
As the foregoing illustrates, interpreting the PAA Act 

can be diffi cult in many respects. Rather than addressing 
these interpretation issues and fi ne tuning the PAA Act, 
many subsequent efforts to amend the act have focused 
on adding to the act, frequently seeking to create addi-
tional broad provisions conceived with a particular large 
authority or transaction in mind and insuffi cient regard 
for the potentially detrimental scope of the provisions 
(particularly with respect to smaller local authorities).58 
How state and local authorities should be regulated 
involves policy determinations that are beyond the scope 
of this article. However, those who seek such regulation 
should be mindful of the potential scope and implications 

section, an independent member is one 
who:

(a) is not, and in the past two years has 
not been, employed by the public author-
ity or an affi liate in an executive capacity;

(b) is not, and in the past two years has 
not been, employed by an entity that re-
ceived remuneration valued at more than 
fi fteen thousand dollars for goods and 
services provided to the public authority 
or received any other form of fi nancial as-
sistance valued at more than fi fteen thou-
sand dollars from the public authority;

(c) is not a relative of an executive offi cer 
or employee in an executive position of 
the public authority or an affi liate; and

(d) is not, and in the past two years has 
not been, a lobbyist registered under a 
state or local law and paid by a client to 
infl uence the management decisions, con-
tract awards, rate determinations or any 
other similar actions of the public author-
ity or an affi liate.51

“Affi liate” is defi ned earlier in the PAA Act as “a 
corporate body having substantially the same ownership 
or control as another corporate body.”52 For full board 
assessments, one must fi rst exclude any “members who 
serve as members by virtue of holding a civil offi ce 
of the state.” Then, the independence criteria must be 
applied. For committee assessments, one applies only the 
independence criteria.

Several aspects of this defi nition create interpretation 
issues. First, the defi nition of “independent member” is 
set forth in § 2825 and, by its terms, is for the purposes of 
that section only. Technically, therefore, the term “in-
dependent member” in § 2824 (the provision relating 
to committees) is undefi ned. In keeping with a rule of 
reason for interpretation of the act, however, it should be 
assumed that the Legislature intended the defi nition to 
apply to both sections.

Second, the provision that states “[e]xcept for mem-
bers who serve as members by virtue of holding a civil 
offi ce of the state” technically does not take into account 
local authority boards. Although “civil offi ce of the state” 
appropriately refers exclusively to state offi cials in the 
context of the defi nitions of state and local authority,53 
there appears to be no valid reason to treat state and local 
offi cials differently for the purposes of Public Authorities 
Law § 2825(2). Extending “civil offi ce of the state” to local 
ex offi cios would be the preferred construction of Public 
Authorities Law § 2825(2) and the Legislature should 
clarify its intent in this regard.
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of any proposed regulation given the varying size and 
functions of authorities in the state. As the Millstein Com-
mittee admonished in 2004, “governance reform is not a 
‘one-size-fi ts-all’ solution.”59

“How state and local authorities 
should be regulated involves policy 
determinations that are beyond the scope 
of this article.“
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